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Gas Industry Act 2001
COST RECOVERY ORDER IN COUNCIL Ð AMENDING ORDER

The Governor in Council, under section 68 of the Gas Industry Act 2001 (Òthe ActÓ) and
section 27 of the Interpretation of Legislation Act 1984, makes the following Order:
1. Purpose

The purpose of this Order is to amend the Cost Recovery Order in Council:
(a) to allow more time within which the Commission may make certain

determinations under the Cost Recovery Order in Council;
(b) consequent on the enactment of the Essential Services Commission Act 2001;
(c) to clarify when sequential or joint applications may be made pursuant to the Cost

Recovery Order in Council;
(d) to clarify which of the cost recovery principles apply when applications are made

under the Cost Recovery Order in Council;
(e) to clarify the basis on which the Commission may make determinations of and in

relation to adjustment factors under clause 14 of the Cost Recovery Order in
Council; and 

(f) to make other miscellaneous and procedural amendments.
2. Definitions

In this Order:
ÒCommissionÓ means the Essential Services Commission established under the Essential
Services Commission Act 2001; and
ÒCost Recovery Order in CouncilÓ means the Order made on 14 November 2001 under
section 68 of the Act and published in the Victoria Government Gazette on 15 November
2001.

3. Commencement
This Order commences on the day it is published in the Government Gazette.

4. Amendments
The Cost Recovery Order in Council is amended in accordance with the schedule.

5. Transitional
(1) The amendments made to the Cost Recovery Order in Council pursuant to this

Order apply to all applications made by any gas distribution company pursuant to
the Cost Recovery Order in Council that:
(a) are currently before the Commission; and
(b) in respect of which the Commission has not made a final determination as

at the date of commencement of this Order.
(2) Any such application shall be determined by the Commission in accordance with

the Cost Recovery Order in Council as amended by this Order.  
(3) In any case where the amendments made by this Order have the effect of extending

the time for the making of any determination by the Commission, then that time is
hereby extended.

(4) For the avoidance of doubt, clause 16(4) of the Cost Recovery Order in Council
shall not operate so as to deem the Commission to have determined to approve an
application if, at the time at which that clause would have so applied, there is an
extension of time in force pursuant to the preceding sub-clause.  
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Provided that, nothing in this sub-clause shall prevent clause 16(4) of the Cost
Recovery Order in Council operating so that, if at the end of that extension of time,
the Commission has not made a determination, the Commission is deemed to have
determined to approve an application. 

Dated 25 June 2002
Responsible Minister
CANDY BROAD
Minister for Energy and Resources

HELEN DOYE
Clerk of the Executive Council
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SCHEDULE
Amendments to the Cost Recovery Order in Council

In this Schedule, ÒOrderÓ means the Cost Recovery Order in Council and all clause references
are to clauses of the Cost Recovery Order in Council.

The Order is amended as follows: 
11. In clause 1(c):

(a) delete ÒOffice of the Regulator-General (ÒORGÓ)Ó and substitute ÒCommissionÓ;
and

(b) delete ÒOffice of the Regulator-General Act 1994Ó and substitute ÒEssential Services
Commission Act 2001Ó;

12. Throughout the rest of the Order, delete ÒORGÓ wherever it appears and substitute
ÒCommissionÓ;

13. In clause 2, insert after the definition of Òapproved retail gas market rulesÓ the following
definition:
ÒÒCommissionÓ means the Essential Services Commission established under the Essential
Services Commission Act 2001;Ó;

14. In clause 4(5):
(a) delete ÒMultiple or sequentialÓ and substitute ÒSequential and jointÓ; and
(b) add the following note after the first sentence:
ÒNote: It is recognized that an application may be first brought in respect of the matters

specified in clause 4(2)(a) followed by a joint application that is in respect of the
matters specified in clauses 4(2)(b) and 4(2)(c).Ó;  

15. After clause 4(5), insert the following sub-clauses:
Ò(5A) No application that a gas distribution company makes pursuant to this Order may

be withdrawn without the leave of the Commission.
(5B) A gas distribution company may amend any application that it makes pursuant to

this Order.Ó;
16. In clause 4(6):

(a) insert after the word ÒformÓ in both places that it appears, ÒtimingÓ; and
(b) insert after the word ÒapplicationÓ, the words Òor any amended applicationÓ; 

17. In clause 5, delete ÒOffice of the Regulator-General Act 1994Ó where it twice appears and
substitute in each case ÒEssential Services Commission Act 2001Ó;

18. In clause 9, insert the following sub-clauses after sub-clause (6):
Ò(6A) Notwithstanding sub-clause (6), if a gas distribution company does not provide the

audit report:
(a) at the time that it makes application for a determination by the

Commission relating to recoverable expenditure; 
(b) at the time of any amendment made to that application where the audit

report is provided to support that amendment;
(c) within 7 days of the day of commencement of the Cost Recovery Order in

Council Ð Amending Order; or
(d) within such additional time (being not less than 7 days) as the

Commission may in writing allow;
the Commission:
(e) may proceed to make the determinations required or permitted by this

Order in the absence of the audit report; and
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(f) in making those determinations, may have regard to the fact that no audit
report was provided when determining whether there has been compliance
with the cost recovery principles or that those principles have been
satisfied. 

(6B) If a gas distribution company provides the audit report after the time that the
Commission allowed for the provision of that report, then notwithstanding
anything to the contrary in this clause, the Commission is not required to have
regard to that report.Ó;  

19. In clause 9(9), insert after the word ÒbecomeÓ the words, Òor is otherwise no longer,Ó;
10. In clause 10(7), insert after the word ÒbecomeÓ the words, Òor is otherwise no longer,Ó;
11. In clause 12, insert after sub-clause (12) the following sub-clause:

Ò(13) The Commission may vary a determination made pursuant to this clause to give
effect to a determination made pursuant to clause 9(9) or 10(7).Ó; 

12. In clause 14, insert the following sub-clauses after sub-clause (1):
Ò(1A) Any adjustment factor so determined may include formulae or other mechanisms

that allow for variations of prices, fees and charges on the occurrence of certain
events or otherwise in accordance with those formulae or mechanisms.

(1B) When the Commission determines any adjustment factor pursuant to sub-clause (1),
the Commission may also determine:
(a) how an adjustment factor may be varied; and/or
(b) how prices fees and charges may vary as and when an adjustment factor

varies.
(1C) The determination made by the Commission pursuant to sub-clause (1B) shall:

(a) specify the facts or circumstances that give rise to a variation of an
adjustment factor and/or of prices, fees and charges;

and may:
(b) provide for that variation to occur automatically (whether by operation of

a formula or otherwise) or on application made by a gas distribution
company;

(c) provide that some classes or kinds of variation may occur automatically
(whether by operation of a formula or otherwise) and some on application
made by a gas distribution company;

(d) specify when a gas distribution company shall make applications to vary
an adjustment factor and/or prices, fees and charges; and

(e) provide for such other matters as the Commission determines are
necessary in all the circumstances in order to give effect to any variation
of an adjustment factor and/or of prices, fees and charges.

(1D) An application for:
(a) determination of an adjustment factor; or
(b) variation of an adjustment factor and/or for variation of prices, fees and

charges consequent on the variation of an adjustment factor;
may be made by a gas distribution company notwithstanding anything to the
contrary in clause 4(5).Ó;

13. In clause 14(2):
(a) delete the words Òso determinedÓ and substitute Ò(including any varied adjustment

factor) determined pursuant to this clauseÓ; and
(b) delete from paragraph (a) the words Òpursuant to this Order or pursuant to any

determination made under this OrderÓ and substitute the words Òpursuant to the
cost recovery principlesÓ;
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14. In clause 14(3), insert after the words Òactual expenditureÓ the words Ò(to the extent that
recovery of that actual expenditure is permitted pursuant to the cost recovery principles)Ó;

15. After clause 14(3), insert the following sub-clause:
Ò(3A) For the avoidance of doubt, pursuant to this clause the Commission may determine

an adjustment factor notwithstanding that the gas distribution companyÕs actual
expenditure in respect of which that determination is made has not all been first
determined to be recoverable expenditure.Ó;  

16. In clause 14(4), insert after the word ÒdetermineÓ the words, Òand verify compliance with,Ó;
17. In clause 15:

(a) delete at the start of sub-clause (3) the word ÒWhenÓ and substitute the words
ÒSubject to sub-clause (4), whenÓ; and

(b) add after sub-clause (3) the following sub-clause:
Ò(4) When making a determination under clauses 13 and 14, the Commission

may also have regard to the principles in sub-clause (2).Ó; 
18. In clause 16, delete sub-clause (3) and substitute the following sub-clause:

Ò(3) If the application is in respect of:
(a) the matters specified in clause 4(2)(b); or 
(b) the matters specified in clause 4(2)(c),
the Commission shall in each case determine the applications no later than
31 August 2002.Ó;

19. In clause 16, insert after sub-clause (3) the following sub-clauses:
Ò(3A) Notwithstanding sub-clause (3), if an application is made by a gas distribution

company for:
(a) determination of an adjustment factor; or
(b) variation of an adjustment factor and/or for variation of prices, fees and

charges consequent on the variation of an adjustment factor;
the Commission shall determine that application within 30 days of it being made
to the commission.
Provided that the Commission may, on notice to the gas distribution company
concerned, extend time for its determination of that application by a further period
not exceeding 30 days.

(3B) For the avoidance of doubt, nothing in this clause prevents the variation or
amendment of a determination made under this Order after the expiry of the time
limits set by this clause, where that variation or amendment:
(a) is permitted or required by this Order and is determined in accordance

with this Order; 
(b) is otherwise permitted or required by law; or
(c) arises from the variation or amendment of any other determination made

under this Order and is determined in accordance with this Order.Ó.Ó;
20. In clause 17, add after sub-clause (4) the following sub-clause:

Ò(5) A copy of any determination (including any Draft Determination) that the
Commission makes pursuant to this Order shall be provided by the Commission to
the Minister at the same time as it is provided to the gas distribution company that
applied for the determination.Ó; and

21. In the table in Schedule 2, delete the 5th row.
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