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Wildlife Act 1975
WILDLIFE (PORT PHILLIP BAY WHALE (DOLPHIN) SWIM TOUR AREA) ORDER 2003

I, Lyndsay Neilson, Secretary to the Department of Sustainability and Environment, make the
following Order:
Objective
11. The objective of this Order isÑ

(a) to proclaim the Port Phillip Bay Whale (Dolphin) Swim Tour Area as a whale
swim tour area;

(b) to invite applications for whale swim tour permits in respect of dolphins in the
area;

(c) to specify the permit fees and the maximum number of permits in respect of
dolphins in the area;

(d) to specify the procedures and criteria for the making and assessment of
applications for permits.

Authorising provision
12. This Order is made under section 83F of the Wildlife Act 1975.
Commencement
13. This Order comes into operation on 8 September 2003.
Definition
14. In this OrderÑ

ÒdolphinÓ means any member of the family Delphinidae of the sub-order Odontoceti of
the order Cetacea;
ÒPort Phillip Bay Whale (Dolphin) Swim Tour AreaÓ means the whale swim tour area
proclaimed under clause 5.

Proclamation of Port Phillip Bay Whale (Dolphin) Swim Tour Area
15. The area described in Schedule 1 is proclaimed to be a whale swim tour area.
Applications for whale swim tour permits
16. Applications for whale swim tour permits for the Port Phillip Bay Whale (Dolphin) Swim

Tour Area are invited to conduct whale swim tours involving dolphins.
17. The holder of an existing whale swim tour permit may apply for a permit.
18. Applications in writing addressed to the Manager, Tourism Partnerships must be received

at the office of Parks Victoria, Level 10, 535 Bourke Street, Melbourne, by 4.00 pm on
29 September 2003.

19. Applications must include the information specified in the ÔInformation Kit for Applicants
for Whale (Dolphin) Swim Tour Permits on Port Phillip BayÕ in Schedule 2. Information is
also available from Parks Victoria (Telephone 13 1963 or www.parkweb.vic.gov.au).

Criteria to be used for assessment of applications
10. Applications for whale swim tour permits will be assessed according to the criteria set out

in the ÔInformation Kit for Whale (Dolphin) Swim Tour Permits on Port Phillip BayÕ in
Schedule 2.

Maximum number of whale swim tour permits
11. The maximum number of whale swim tour permits to be granted for the Port Phillip Bay

Whale (Dolphin) Swim Tour Area is four (4).
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Fee for whale swim tour permits
12. The fee for a whale swim tour permit is the fee prescribed in Regulation 8(2) of the Wildlife

(Whales) Regulations 1998.
Dated 3 September 2003

LYNDSAY NEILSON
Secretary to the Department of Sustainability and Environment

SCHEDULE 1
All the waters of Port Phillip Bay that are more than 100 metres seaward of the low water mark

of Port Phillip Bay, except the waters of the following areas that are declared as fisheries reserves
for aquaculture purposes under section 88 of the Fisheries Act 1975 1:
Grassy Point Aquaculture Fisheries Reserve
Clifton Springs Aquaculture Fisheries Reserve
Kirk Point Ð Werribee Aquaculture Fisheries Reserve
Bates Point Aquaculture Fisheries Reserve
Beaumaris Aquaculture Fisheries Reserve
Mount Martha Aquaculture Fisheries Reserve
Dromana Aquaculture Fisheries Reserve
Pinnace Channel Aquaculture Fisheries Reserve
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NOTES

1. These fisheries reserves were declared by Orders in Council published in the Government Gazette G 10 on 6 March
2003 at pages 399Ð407. The Orders define the boundaries of each fisheries reserve (See map below).

Section 83I of the Wildlife Act 1975 provides that the holder of a whale swim tour permit
must comply with the conditions of the permit. Penalty: 100 penalty units ($10,000) or 6 months
imprisonment or both the fine and imprisonment.
Port Phillip Aquaculture Zones
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SCHEDULE 2

INFORMATION KIT FOR APPLICANTS
FOR

WHALE (DOLPHIN) SWIM TOUR PERMITS
ON PORT PHILLIP BAY

2003/04 SEASON
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INFORMATION KIT FOR APPLICANTS FOR WHALE (DOLPHIN) SWIM TOUR
PERMITS ON PORT PHILLIP BAY FOR THE 2003/04 SEASON

Parks Victoria, on behalf of the Department of Sustainability and Environment, is
inviting applications for whale (dolphin) swim tour permits for the period 1 October 2003
to 30 June 2004.
These permits will apply only to dolphins in Port Phillip Bay.
Throughout this Information Kit and the Application Form, the permits are referred to
as Ôdolphin swim tour permitsÕ.

1. BACKGROUND
VictoriaÕs Port Phillip Bay supports a small but highly significant resident population of inshore
bottlenose dolphins.
Dolphins are wildlife protected under VictoriaÕs Wildlife Act 1975 and the Wildlife (Whales)
Regulations 1998.
In 2002, the Wildlife Act 1975 was amended to allow a particular area to be declared by the
Department of Sustainability and Environment to be Òa whale swim tour areaÓ and for the number
of tour permits and the level of tour activity in that area to be managed within an ecologically
sustainable threshold. Under the Act, that threshold must be determined according to the best
available information as to the effect that the conduct of activities is likely to have on individual
whales or groups of whales in the area.
To assist in the determination of this threshold, the (then) Department of Natural Resources and
Environment funded the Dolphin Research Institute based at Hastings, to analyse data on dolphin
interactions with tour and recreational vessels in Port Phillip Bay. This data had been gathered over
several years with the assistance of tour operators.
The Co-operative Research Centre for Sustainable Tourism (CRC) was subsequently engaged to
undertake the review of this and other local and international research, the principal reviewer being
Dr Peter Hale of the University of Queensland. The objective of the review was to determine within
a triple bottom line framework (ecological, social and economic) whether the current level of
activity is sustainable and, if not, what action should be taken.
The review has identified that:
l The Port Phillip Bay dolphin population is small and distinct from adjacent bottlenose

dolphin populations in Bass Strait. The Port Phillip Bay dolphins are the inshore form of
the Bottlenose Dolphin (Tursiops aduncus) rather than the more abundant offshore form
(Tursiops truncatus) as previously thought.

l This population is vulnerable to extinction due to its size, female natal philopatry (see
below), restricted home range and the large amount of human activity within the home
range that is likely to be having an adverse impact.

l Breeding females are a critical population parameter. Female aduncus stay at or near their
birth site and if they perish they are unlikely to be replaced by females from other distant
populations.

l Dolphin tour boats account for far more interaction with dolphins than do private
recreational boats.

l The proximity of tour boats is the key disturbance factor posed by boating interaction with
dolphins in Port Phillip Bay. Avoidance behaviour (diving, changing direction) in response
to tour boats and other motorised vessels is the major indicator of disturbance that needs
to be monitored and minimised. While not categorical evidence of stress Òavoidance
behaviourÓ is a recognised indicator of change in natural cetacean behaviour.

l The cumulative time that tour boats spend in close proximity to dolphins (within 100m) is
high and has increased over the last two seasons.
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To implement both the amendments to the Wildlife Act 1975 and the recommendations of the CRC
report, the Secretary of the Department of Sustainability and Environment (DSE) has proclaimed
the Port Phillip Bay Whale (Dolphin) Swim Tour Area and set a limit on the number of swim tour
permits which will be made available to dolphin swim tour operators on Port Phillip Bay.
DSE is also in the process of proposing amendments to the Wildlife (Whales) Regulations 1998.
This process will be subject to further consultation, a formal Regulatory Impact Statement and
settling of the proposed regulations by Parliamentary Counsel.
However for the 2003/04 summer season the current regulations will apply. Operators should
submit their application on the basis of complying with the current Wildlife (Whale) Regulations
1988 and other conditions as outlined in the 2003 Dolphin Swim Tour Permit Application Form.
2. ADMINISTRATION OF PERMITS
Parks Victoria manages the administration of the tour operator licensing system for public land and
waters under delegation from the Department of Sustainability and Environment. This licensing
system includes land-based tour operators in parks and forests, tour operators in marine parks and
marine sanctuaries and permits for swim and sightseeing dolphin tour operators in Port Phillip Bay.
Parks Victoria will manage the application and assessment process for the dolphin swim permits
with support and advice from the Department of Sustainability and Environment. Parks Victoria
will also provide on going advice for operators on permit issues.
2.1 Issuing of Dolphin Swim Tour Permits for 2003/04
Applications have been invited from current permitted dolphin swim tour operators and other
interested parties via the Wildlife (Port Phillip Bay Whale (Dolphin) Swim Tour Area) Order 2003,
published in the Victorian Government Gazette on 5 September 2003.
Up to four dolphin swim permits will be made available for the Port Phillip Bay Dolphin Swim Tour
Area for the 2003/04 season.
In accordance with the Section 83C of the Wildlife Act 1975, permits will be issued in the name of
a natural person, not a corporate or business name.
Only one permit will be issued per person. Applicants may nominate other natural persons as Ôtour
supervisorsÕ. Tour supervisors will be permitted to conduct tours in the absence of the permit holder,
but the permit holder retains overall responsibility for all activities conducted under the permit.
Applicants must ensure that such nominees are aware of and understand the relevant regulations and
permit conditions.
The permit will only be applicable to vessels nominated in the application.
Unlike previous years, the application and assessment process for the 2003/04 season, and future
seasons, will be a competitive process. Permits will be awarded to the most suitable applicants on
the basis of applicants meeting mandatory and weighted criteria.
2.2 Application process
Applicants will be required to provide:
l A completed 2003 Dolphin Swim Tour Permit Application;
l Evidence of compliance with the ÔmandatoryÕ criteria listed in Section 3.1;
l A written submission (and supporting documentation) that addresses the ÔweightedÕ

selection criteria outlined in Section 3.2 of this document.
Applications must be submitted by 4.00 pm on 29 September 2003. Late applications will not be
considered.
2.3 Assessment process
An assessment panel will consider each application on its merits, according to specified criteria.
Successful applicants must meet the mandatory criteria and demonstrate a satisfactory performance
in each of the weighted criteria.
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While up to four permits will be made available Parks Victoria and the Department of Sustainability
and Environment are under no obligation to issue all of these.
Where there are more than four satisfactory applications, the applicants best able to demonstrate
their conduct in relation to environmental protection of the dolphin, safety of participants and a
quality interpretive experience will be granted permits.
The assessment panel will comprise representatives from Parks Victoria, Department of
Sustainability and Environment and Marine Safety Victoria.
Recommendations will then be provided to the senior manager at Parks Victoria who has the
statutory delegation to issue the permits.
The panel may choose to interview shortlisted applicants as part of the assessment process.
3. SELECTION CRITERIA
Applicants will be assessed on the basis of their demonstrated ability to meet the following
mandatory and weighted selection criteria.
Applicants must demonstrate their previous experience and performance in relation to each of the
criteria, as well as proposed operations for the forthcoming season.
Where an applicant has been found guilty of an offence under the Wildlife Act 1975 or the Wildlife
(Whales) Regulations 1998, or a similar offence in another jurisdiction, or has failed to comply with
the Act, regulations or conditions of past permits, the application may be refused.
The criteria are designed to ensure the highest levels of professional conduct for environmental
protection of the dolphins, safety of participants and interpretation of wildlife and ecosystem values.
3.1 Mandatory Criteria
Applicants must be able to demonstrate:
1. Current public liability insurance cover to the value of $10 million with an insurer

approved by the Australian Prudential Regulation Authority (APRA).
2. Compliance of the applicantÕs nominated vessel and staff with the requirements of the

Marine Act 1988 and Marine Regulations 1999 including:
l Valid and up-to-date Certificate of Survey for the nominated vessel;
l Current Certificates of Competency for the nominated master(s) and crew of the

vessel, appropriate to the vessel class, length and operational area.
To demonstrate the mandatory criteria, copies of appropriate schedules, certificates and
qualifications must be attached to the Application Form.
3.2 Weighted Criteria
A written submission should be provided, with attached supporting documentation where
necessary, addressing past performance and proposed action in relation to each of the following
criteria:
1. Environmental Awareness
2. Visitor Experience and Understanding
3. Safety
4. Business Capacity and Resources
The following table provides some indication of the scope of each of these criteria as well as
suggestions of ways in which applicants could demonstrate their ability to meet these criteria. The
table is a guide onlyÑapplicants may include any information that they feel would support their
submission.
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Criteria Examples of ways to demonstrate this criteria

1. Environmental Awareness
l Understanding of dolphin l Previous experience in the dolphin 

behaviour and biology; swim industry;
l Understanding of dolphin/human l Previous experience in other related 

interaction including dolphin activities;
stress factors; l Proposed methods to minimise

l Commitment to co-operating with disturbance to dolphins;
ongoing research and monitoring; l Interpretive messages (to be) delivered;

l Understanding of Wildlife l Previous NRE/DSE report card or other
(Whale) Regulations 1998 indicator of past performance;
including compliance history l Nature and Ecotourism Accreditation
where relevant. Program (NEAP) certification or 

equivalent;
l Brochure or web content.

2. Visitor Experience & Understanding
l Education and interpretation l Experience, qualifications and role 

program and skills; of support staff;
l Broad-based product i.e. an itinerary l Interpretive messages 

and commentary focussed on more delivered/outline of commentary;
than the dolphins. l Nature and Ecotourism

Accreditation Program (NEAP) or 
equivalent accreditation;

l Client testimonials or satisfaction
surveys;

l Brochure or web content;
l Staff to client ratios.

3. Safety
l Risk mitigation; l Emergency response plan;
l Emergency response capability. l First aid and/or rescue 

qualifications;
l Qualifications in snorkelling;
l Safety equipment and standards;
l Risk and/or safety protocols or

operating procedures;
l Occupational Health & Safety

policies and/or training.

4. Business Capacity & Resources
l Capacity to deliver service including l Business plan;

vessel and staff; l Better Business (or equivalent)
l Commitment and skills relevant to accreditation;

business capacity such as quality l Brochure/web siteÑadvertised 
customer service and accreditation. or proposed schedule;

l Boat specifications;
l Membership of local and 

regional tourism industry
associations.
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4. PERMIT CONDITIONS
4.1 Whale (Dolphin) Swim Tour Area
The Wildlife (Port Phillip Bay Whale (Dolphin) Swim Tour Area) Order 2003 gazetted all the
waters of Port Phillip Bay that are more than 100 metres seaward of the low water mark of Port
Phillip Bay as a Whale (Dolphin) Swim Tour Area. The Whale (Dolphin) Swim Tour Area includes
marine national parks and sanctuaries under the National Parks Act 1975, but excludes
Aquaculture Fisheries Reserves under Section 88 of the Fisheries Act 1975. (See Appendix A)
4.2 Acts and Regulations
Swim Whale Tours are to be conducted in accordance with the Wildlife Act 1975 and the Wildlife
(Whales) Regulations 1998, as may be amended from time to time.
Section 83I of the Wildlife Act 1975 provides that the holder of a whale (dolphin) swim tour permit
must comply with the conditions of the permit. The penalty for breach of this provision is 100
penalty units ($10,000) or 6 months imprisonment or both fine and imprisonment.
Section 83J of the Wildlife Act 1975 provides that an authorised officer may direct the holder of a
whale (dolphin) swim tour permit to immediately cease any activity being carried out under the
permit, if the authorised officer reasonably believes that the activity is detrimental to the welfare of
any whale. The penalty for breach of this provision is 50 penalty units ($5,000) or 3 months
imprisonment or both fine and imprisonment.
Vessel Operating and Zoning Rules for Victorian Waters (Notice 1 under Section 15(2) of the
Marine Act 1988) and Harbour Masters Directions under the Port Services Act 1995, also apply.
Contact Marine Safety Victoria for copies of these requirements on www.marinesafety.vic.gov.au.
4.3 Permit Term
The permits being allocated for 2003/04 are non-renewable and will be allocated for the period until
30 June 2004.
Upon expiry of a permit, previous holders will need to apply through a new applications process,
along with all other interested parties. Permits for the 2004/05 season will be granted for two years.
4.4 General Conditions
Permits are not transferable and cannot be traded on the open market. Parks Victoria and
Department of Sustainability and Environment may decide to assign the remainder of the one year
permit to a prospective purchaser of a dolphin swim business, providing they meet all of the
selection criteria, or may choose to readvertise for a new application.
A full list of general conditions is included in the Application Form.
4.5 Permit Fee
For 2003/04, the required fee for fee for a dolphin swim tour permit is $700 as specified in
regulation 8(2) of the Wildlife (Whale) Regulations 1998.
Section 83G of the Wildlife Act 1975 requires a person who is granted a whale (dolphin) swim tour
permit to pay the required fee on the grant of the permit. However the applicant may choose to
enclose a cheque or provide credit card details with the Application Form.
5.5 Submission of Applications
Written applications must be received by Parks Victoria, Level 10, 535 Bourke Street, Melbourne
3000 no later than 4.00 pm on Monday 29 September 2003.
Applications should be marked Dolphin Swim Tour Permit Application and marked to the attention
of Manager, Tourism Partnerships.
Late applications will not be considered.



10 S 165 5 September 2003 Victoria Government Gazette

APPENDIX A Ð
MAP OF PORT PHILLIP BAY SHOWING FISHERIES RESERVES
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